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Rule 5(c) of the Federal Rules of Criminal 
Procedure 


QUESTIONS PRESENTED 


1. Whether the denial by the lower court of appellant's 


motion for a preliminary hearing so prejudiced appellant 


that any possibility of a fair trial was removed. 


2. Whether the evidence was such that reasonable jury- 
men must necessarily have a reasonable doubt, therefore, 
requiring the Court below to order a judgment of acquit- 
tal. 


JURISDICTIONAL STATEMENT 


Appellant stands convicted by a jury in the United 
States District Court for the District of Columbia of 
one count of robbery. The jury verdict was received on 
August 24, 1965. Notice of appeal was timely files. 


Jurisdiction of this appeal is vested in this Court 


: 
by virtue of Title 28, United States Code, Sections 2291 


and 1294. 


STATEMENT OF THE CASE 


The Food Plaza, Inc., located at 441 Chaplin Street, 
S. E., Washington, D. C., was held up by four men on March 
26, 1965, at approximately 9:00 p.m. Appellant Belton was 
subsequently indicted on two counts of robbery in violatim 
of D. C. Code Title 29, Section 2201. He and Robert L. 
Garnes were tried in the United States District Court for 
the District of Columbia, which resulted in a jury ver- 
dict of guilty on the first count and not guilty on the 
second count as to appellant Belton. Garnes was con- 


victed on both counts. 


Appellant Belton was not given a preliminary hearing 


even though a pretrial motion was filed on his behalf by 
appointed counsel seeking a preliminary hearing. 

The only evidence introduced by the government against 
the appellant was identification testimony placing him on 


the scene of the robbery as an active participant. 


SUMMARY OF ARGUMENT 


Appellant asserts at the outset that his right to a 


fair trial was prejudiced by his lack of a preliminary 
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hearing. This defect in the criminal peoresaiaes against 
him requires a reversal of the conviction an¢ the granting 
of a new trial. | 

All the evidence against appellant introduced by the 
government consisted of identification testimony placing 
the appellant on the scene of the robbery as ance 
participant. Appellant's ability to prepare his defense 
against such evidence was clearly hampered when ‘the first 
opportunity for both appellant and his counsel to hear 
this testimony was during the trial itself. | 

Secondly, the evidence against appellant was in such a 
posture that the Court should enter a judgment of acquit- 
tal on the grounds that a reasonable doubt as to the guilt 

| 


of appellant existed as a matter of law. 


ARGUMENT 


The government's case against appellant Belton con- 
sisted solely of identification testimony which placed 
him on the scene of the robbery and as an active parti- 


cipant. Four witnesses, Hudes (Tr.23), McKee (Tr.85), 


Carson (Tr.114) and Austin (Tr.132), positively identified 


Belton as one of the four men who robbed the store. Three 
other witnesses, all of whom were in the Store, Halfpap 
(fr.S6-57), Jordan (Tr.75,76) and Trittipoe (Tr.105), were 
unable to positively identify appellant Belton as one of 
the four robbers. 

Mrs. Garnes, mother of the co-defendant below, testi- 
fied that four men, including her son Robert, arrived at 
her house minutes after the robbery. She stated that they 
*ppeared as if they had been running. Mrs. Garnes posi- 
tively testified that Belton was not one of the four men 
who came to her house (Tr.176) . 

Appellant Belton introduced one witness in his behalf, 
Charles B. Manley, Jr. Mr. Manley was an alibi witness 
and testified that appellant was with him and in another 
section of town at the time of the robbery (Tr.246 - 250). 

Counsel representing appellant filed a pre-trial 
motion requesting that a preliminary hearing be granted. 
The motion was denied. 

It is generally conceded that identification testi- 
mony should be subject to the most careful scrutiny. Such 


testimony undeniably has a strong effect on juries, but, 


at the same time, the possibility of error is great. In 
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a case of this nature, where the conviction cests exclusi- 
vely on identification testimony, it is highly prejudicial 
to put a defendant in the position of cross-examining a 
witness whom he is confronting for the first oreo 
Appellant asserts that under these facts, a prelimi- 
nary hearing was necessarily incident to a fair trial. 
The denial of the preliminary hearing here was such as to 
preclude the defendant from preparing any effective cross—- 
examination of these witnesses. The right to cross-exami- 
nation of accusing witnesses is fundamental to our system 
of criminal justice, yet it was effectively @iluted here. 
That the appellant was severely prejudiced by his lack of 
a preliminary hearing cannot be denied. The conviction 


should be reversed and the case remanded for a new trial 


and granting appellant a preliminary fearing. | Blue v. 
United States, 342 F.2d 894, 119 U.S.app.D.C. 315 (1964); 


Dancy v. United States, U.S.Ct.of App. for Dist. of Col. 
Cir. No. 18,366, and No. 18716, Decidgd October 14, 1965, 


Modified February 11,. 1966 (Slip opinion) ~ 

As previously discussed, four government witnesses 
identified appellant as being one of the robbers, three 
could not. In addition, Mrs. Garnes positively stated 


that appellant Belton was not one of the four men who 
entered her house minutes after the robbery had taken 
place. From this basic contradiction in the prosecution's 
testimony, it is difficult to believe that a jury could 
resolve beyond a reasonable doubt that appellant was a 


participant in the robbery. This is further pointed out 


by the jury's failure to convict appellant on the second 
count of the indictment which differed from the first 
count only in that money was taken from a different cash 
register. 

&ppellant submits that the lower court erred in 
denying eppellant Belton's motion for a judgment of 
acquittal. Carley v. United States, 8l U.S.App. D.c. 389, 
160 F.2d 229 (1947). 


CONCLUSION 


For all of the reasons set forth above, this: Court 


should reverse the judgment of conviction and order the 
court below to enter a judgment of acquittal or in the 


alternative remand for a new trial. 
Respectfully submitted, 


x Ly mv VyAacS 2 | 4 * 
Thomas R. Dyson, Jr. 
500 Hill Building 
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Washington, D. C. 20006 


Attorney for Appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Brief 


for Appellant was hand delivered to the U. S. Attorney's 
Office, United States District Courthouse Building, 


Washington, D. C., on March 31, 1966. 


BRIEF FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 19755, 19756 


Davip Betton, Rosert L. GARNES, APPELLANTS 
v. 
Untrep States OF AMERICA, APPELLEE. 


APPEAL PROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID G. BRESS, 

| United States Attorney. 
FRANK Q. NEBEEKER, 
JOHN H. TREANOR, JE., 
EDWAED T. MILLER, 
Assistant United States Attorneys. 


QUESTIONS PRESENTED 


(1) Were appellant Garnes’ admissions obtained in viola- 
tion of his right to counsel so that they should have been ex- 
cluded from use at his trial? May he now raise this issue at all 
in the absence of prior objection? 

(2) In the absence of objection at trial and therefore in the 
absence of adequate relevant inquiry, may appellant Garnes 
now challenge the validity of the warrant on which he was ar- 
rested on the basis of an alleged untruth contained in the affi- 
davit on which it was based or on the basis of its alleged legal 
insufficiency? In any event, was the affidavit legally sufficient? 

(3) Since appellant Belton was never arrested prior to his 
original indictment on the instant robbery charge, was he 
nevertheless entitled toa preliminary hearing? 

(4) Where there was testimony which tended to controvert 
four witnesses’ positive identification of appellant Belton as 
one of the robbers, was his guilt still a question for the jury? 
Does the fact that the jury found him guilty on only one of two 
similar robbery counts prevent the verdict from being sus- 
tained? 
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Counterstatement of the case. 
Statute invalved. 


Argument: 
I. Though use of appellant Garnes’ admissions may not.prop- 


erly be challenged for the firat time on appeal these thresh- 
old admisaions, nevertheless, were properly admitted as 
evidence against him because they were not the product of 
delay and were made after appellant was warned fully of 
his rights_. 

IL The validity of the warrant for Garnes’ arrest should not be 
subject to initial challenge on this appeal, but, notwith- 
standing, it clearly showed probable cause by describing 
in detail the crime charged and the reliable sources of in- 
formation incriminating him 

TIL Appellant Belton was not entitled to a preliminary hearing 
solely for the purpose of deposing the government's wit- 
nesses, when the grand jury’s indictment had mooted the 
jesue of whether there was probable cause to hold him for 
ite action.......------.-------------—----------- =—= 


IV. Whether the four positive identifications of appellant should 
be believed, despite some contradictory testimony, was & 
question for the jury whose proper verdict should be 
sustained. 


TABLE OF CASES 


Aguilar v. Tezas 378 U.S. 108 (1964) 

*Alston v. United States, —— U.S. App. D.C. ——_, 443 F. 2d 345 
(1964)... -- -------0---- 2 -- o-oo ne een ens 
Blue v. United States, 119 U.8. App. D.C. 315, 342 F. 24 804 (1964), 

cert. denied, 380 U.S. 944 (1965) 
California v. Stewart, 382 U.S. 937 (196) (No. 58), granting cert. in 
43 Cal. Rptr. 201, 400 P. 2d 97 
Cooper v. United States, 94 U.S. App. D.C. 343, 218 F.2d 39 (1954)... 
*Crump v. Anderson, —— U.S. App. D.C. ——, 352 F. 2d 649 (1965)_ 
*Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d. 229, cert. 
denied, 331 U.S. 837 (1947) 
Dancy v. United States, Nos. 18,366 and 18,716, D.C. Cir., decided 
October 14, 1965, modified February 11, 1966. 
Escobedo v. IUinois, 378 U.S. 478 (1964) 
Giordenello v. United States, 357 U.S. 480 (1958) 


(am 


Iv 


*Glasser v. United States, 315 U.S. 60 (1942) 
Godfrey v. United States, —— U.S. App. D.C. —~—, 353 F. 2d 456 


Hairston v. United States, No. 19594, D.C. Cir., Mareb 31, 1966.. _. 
*Heideman v. Uniled States, 104 U.S. App. D.C. 128, 259 F. 2d 943 
~ (1958), cert. denied, 359 U.S. 959 (1959) 
*Jaben v. United States, 381 U.S. 214 (1965) 
Jackson v. United States, 119 U. S. App. D.C. 100, 337 F. 2d 136 
CS nnn en nn sn nnn ses soe ee 
Johnson v. New Jersey, 382 U.S. 925 (1965) (No. 762), granting cert. 


*Jones v. United Statics, No. 19541, D.C. Cir., Apr. 28, 1966_ 
Kenney v. United States, $1 U.S. App. D.C. 259, 157 F. 2d 442 (1946). 
*Long v. United States, 119 U.S. App. D.C. 209, 338 F. 2d 549 


Metoyer v. United States, 102 U.S. App. D.C. 62, 250 F. 2d 30 (1957). 

Miranda v. Arizona, 382 U.S. 925 (1965) (No. 759), granting cert. 
in $8 Ariz. 18, 401 P. 2d 721 

Morton v. Uniled States, 79 U.S. App. D.C. 329, 147 F. 2d 28, cert. 
denied, 324 US. 875 (1945) 

Rabinowitz v. United Slaies, 339 U.S. 56 (1950) 

*Ramcy v. Uniled States, 118 U.S. App. D.C. 355, 336 F. 2d 743, cert. 
denied, 379 U.S. 840 (1964) 

Ricks v. United States, 118 U.S. App. D.C: 216, 334 F. 2d 964 (1964)_ 
Scott v. United States, 115 U.S. App. D.C. 208, 317 F. 2d 908 (1963) - 
*Sileermox v. United States, 107 U.S. App. D.C. 144, 275 F. 2d 173 

(1960), reversed on other grounds, 365 U.S. 505 (1961) 


United States v. Gianaris, 25 F.R.D: 194 (D.C.D.C. 1960) _ -- 
United States v. Mitchell, 322 U.S. 65 (1944) 

United States ex rel. Russo v. New Jersey, 351 F. 2d 429 (3d Cir., 1965). 
Trited States v. Ventresca, 380 US. 102 (1965) 

United Slates v. While, 342 F. 2d 379 (4th Cir. 1965) 

Vignera v. New York, 382 U.S.-925 (1965).(No. 760), gronting cert. in 


Westover v. United States, 382 U.S. 924 (1965) (No. 761), granting 
cert. in 2A2 F. 2d 684 (9th Cir.)__...--..----.----------------- 

*Willioms v. United States, 120 U.S. App. D.C. 244, 345 F. 2d 733, 
cert. denied, 382 U.S. 962 (1965) 

*Wallioms v. United States, 113 U.S. App. D.C. 7, 303 F. 2d 772, cert. 
denied, 369 U.S. 875 (1962) 


—————— 


Cases chiafty relied upon are marked by asterisks. 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA crgcuiT 


Nos. 19755, 19756 


—_—— 


Davin BELTON, Rosert L. GakNES, APPELLANTS 


Vv. 
Unrrep STATES OF AMERICA, APPELLEE 


———— 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


—_—_ 


BRIEF FOR APPELLEE 


—_———_— 


COUNTERSTATEMENT OF THE CASE 


‘A two-count indictment charging appellants David 
and Robert L. Garnes with robbery was filed in the District 
Court on May 17, 1965. The first count of the indictment 
identified Mary Jordan as the victim of the robbery which oc- 
curred in March 26, 1965 at the Food Plaza supermarket lo- 
cated at 441 Chaplin Street, Southeast. The second count was 
identical except that it identified Carol Halfpap as the victim. 
The record of trial discloses that four young Negro men 
armed with pistols held up and robbed the Food Plaza super- 
market at 441 Chaplin Street, Southeast, just at nine p.m. 

March 26, 1965. Seven wi i 


followed closely 
held at bay the 
first two who had 
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two cash registers, and put at least some of it into a brown 
paperbag. (Tr. 11-12, 15-21.) 

The narratives of these witnesses were in substantial agree- 
ment. In particular, they agreed that the first robber, who 
emptied the first cash register, which was Carol Halfpap’s, was 
armed with a chrome plated pistol and wore a light tan carcoat 
with a brown fur collar. Some had seen him help rob the sec- 
ond register. Mary Jordan’s, also. They saw the second man, 
who flourished a black automatic pistol and wore a black 
leather carcoat or jacket and a dark beret or “tam” type hat, 
rob the second register. (Tr. 12-14, 17, 50-52, 59, 69-73, 79-82, 
103-105, 108, 110-111, 128-129.) Their descriptions of the 
third robber were less definite and the fourth apparently at- 
tracted little attention (Tr. 20, 35, 45, 54, 110-111, 139). 

Five witnesses to the robbery positively identified appellant 
Garnes as the robber wearing the tan coat with the fur collar. 
Four witnesses positively identified appellant Belton as the rob- 
ber who wore the black leather coat and dark beret. (Tr. 22- 
23, 37-40, 56-57, 84-85, 97, 99, 112-113, 121, 131-132, 146). 
Three checkers who handled the cash register were among those 
called as witnesses; Halfpap identified Garnes but not Belton. 
Jordan and Trittipoe identified neither at trial (Tr. 56-57, 
73-76, 105). 

The witnesses’ identifications were corroborated by the testi- 
mony of other witnesses including that of appellant Garnes’ 
father and stepmother, into whose house Garnes and three 
companions had rushed unexpectedly at a few minutes after 
nine on the night of the robbery. Clothing and certain other 
circumstances observed by the elder Garneses identified these 
visitors as the men described by the eye-witnesses to the rob- 
bery and the flight. (Tr. 153-158, 160-161, 169, 180-182, 184, 
188, 193-194, 196-197, 200). Mrs. Garnes stated flatly, how- 
ever, that appellant Belton was not the man in the black jacket 
who had accompanied her stepson that evening. But she was 
uncertain whether Belton had been in her home that night 
and her testimony as well as that of her husband showed a very 
limited opportunity to observe the faces of the three strangers 
and little exercise of what opportunity she had. (Tr. 158-159, 
161, 170, 174-177, 181-182). 
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Robbery Squad Detective George William Dunphy testified 
that the following Monday, March 29, he had arrested Garnes 
on a warrant at the Washington Hospital Center, where he 
was being treated for a fractured jaw. Having secured permis- 
sion from both the doctor on the floor and the doctor responsi- 
ble for Garnes treatment to take him into custody and transfer, 
him to D.C. General Hospital, Dunphy and his partner, Detee- 
tive Louis Blancato, entered Garnes’ room where he was lying 
on the bed; identified themselves as police officers, showed 
him the warrant and told him “that he was under arrest and 
that he didn’t have to make any statements to us, that he 
didn’t have to talk to us about this case whatsoever, and that 
he was entitled to talk to a lawyer at any time before speaking 
tous.” (Tr.209). On voirdire Dunphy described what then 
occurred as follows: 


We told him to get dressed. His clothes were in the 
room ina closet. While he was getting dressed, we asked 
him what part he had in the holdup. The defendant 
didn’t say anything at first, continued to put his trousers 
on; then he looked up and he said, “Who blew the 
whistle on me? Who put me in?” 

We told him we weren’t at liberty to divulge that 
information to him. » 

He then said, “I took part in the holdup but I didn’ 
do the shooting.” 

Up until this point, neither myself nor Detecti 
Blancato had mentioned that there was a:shooting in 
volved in this holdup. 

We asked him how much money did he get and he 
said that for his part of the holdup, he got $240.00. 

We then took the defendant from the floor and we 
called the precinct. No. 10 Precinct responded and sent 
a wagon and he was transported to D.C. General Hospi- 
tal. (Tr. 209-10.) 


In the course of his testimony, Dunphy stated that several, 
hospital personnel had come in and out of the room while he 
and Blancato were there (Tr. 211). He also stated, and was 
not effectively controverted by Garnes, that except for the 


4 


fact that his jaw was wired, Garnes showed no adverse effects 
from his recent medical treatment and that he had even greeted 
Detective Blancato with “Don’t you remember me? You ar- 
Tested me before,” when the two detectives had entered the 
room. (Tr. 211-213, 225-227, 244). 

Dunphy reiterated his testimony regarding the admissions 
to the jury after the trial judge had ruled that the admissions 
were threshold statements voluntarily made after proper warn- 
ing to the defendant of his constitutional rights to remain 
silent and to have counsel before making a statement (Tr. 238- 
239, 241-243). On cross-examination, Dunphy indicated that 
about fifteen minutes had elapsed after the two detectives ob- 
tained clearance from Garnes’ doctor and the time they took 
him from the hospital (Tr. 214). On voir dire Dunphy also 
disclosed that Garnes had subsequently identified Belton as 
one of the participants in the robbery (Tr. 210-211). 

After the close of the government’s case, appellant Belton 
called an alibi witness, an entertainer, who testified that he 
had routinely spent Fridays and Saturdays with Belton and 
who claimed to have been continuously with him at a night- 
club on March 26 from eight p.m. until two a.m. (Tr. 248- 
249, 254). Appellant Garnes offered no evidence. Belton’s 
motion for judgment of acquittal was denied (Tr. 272). 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 
Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suf- 
fer imprisonment for not less than six months nor more 
than fifteen years. 


SUMMARY OF ARGUMENT 
I 


Appellant Garnes’ contention that use of his admissions at 
trial was in violation of his constitutional right to counsel is 
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not properly raised for the first time on appeal. But in any 
event the contention lacks merit because this Court has re- 
peatedly rejected the inflexible rule he now urges upon it, which 
would exclude from evidence all statements made by suspects. 
not made in the presence of counsel, regardless of circumstan- 
ces. Moreover, applicable law clearly permits use of appel- 
lant’s admissions obtained under the circumstances disclosed 
by the instant record. Here, appellant's initial responses to 
general police inquiries about his involvement in the as yet: 
unsolved robbery were clearly made at the threshold after a 
full warning of his rights. They did not follow previous denials 
and were not the product of any unnecessary delay. 


Il 


Because appellant Garnes did not challenge the validity of 
the warrant authorizing his arrest for robbery in the court be- 
low, he is precluded from raising it now for the first time on 
appeal. Because of this failure, no inquiry regarding the al- 
leged defects in the warrant was conducted at trial, and the 
record now before this Court is insufficient for review of this 
issue. In addition, the government is now precluded from 


proving that there was sufficient probable cause to support a 
felony arrest regardless of whether the warrant itself was suf- 
ficient. Nonetheless, the affidavit, which included a detailed 
description of the robbery and the sources of Garnes’ identifica- 
tion, adequately met the standards which have been estab- 
lished by the Supreme Court. 


Ii 


Appellant Belton had never been arrested on the instant 
robbery charge when the grand jury handed down its indict- , 
ment. Though decisions by this Court have pointed out the 
incidental benefits of discovery which may accrue to an ac- 
cused when he has assistance of counsel at a preliminary hear- 
ing conducted after his arrest, they do not give him an 
independent right to depose potential witnesses after an orig- 
inal indictment moots the primary issue of whether there is 
probable cause to hold him for the action of the grand jury. 
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Four witnesses positively identified Belton at trial as one 
of the robbers of a certain supermarket. Consequently, if the 
evidence is viewed in the light most favorable to the govern- 
ment, the question of his participation was clearly for the jury, 
even though there were also three eyewitnesses to the robbery 
who did not identify him at trial and two witnesses whose 
testimony might have tended to prove he was not one of the 
robbers. Although the jury’s verdict was divided on two simi- 
lar counts, it was not irrational. Even if it were irrational, it 
should be sustained, since there was substantial evidence to 
support it, if the evidence is viewed in the light most favorable 
to the government. 


ARGUMENT 


L Though use of appellant Garnes’ admissions may not 
properly be challenged for the first time on appeal these 
threshold admissions, nevertheless, were properly admitted 
as evidence against him because they were not the product 
of delay and were made after appellant was warned fully 
of his rights. 


(Tr. 207-211, 214,224, 240-243) 


Appellant Garnes now contends for the first time that cer- 
tain admissions by him were obtained in violation of his right 
to counsel and therefore improperly used against him at trial. 
Since no such objection was raised at trial, it is doubtful 
whether this contention may properly be urged to be reversible 
error on appeal. Ramey v. United States, 118 US. App. D.C. 
355, 336 F. 2d 743, cert. denied, 379 US. 840 (1964) ; Williams 
v. United States, 113 US. App. D.C. 7, 303 F. 2d 772; cert. 
denied, 369 U.S. 875 (1962). 

The admissions to which appellant now objects were state- 
ments made at the time of his arrest to Detective George Wil- 
liam Dunphy, and Louis Blancato who arrested appellant on a 
warrant in the course of their investigation of the robbery of 
the Food Plaza supermarket (Tr. 207-208, 240-241).. Dunphy 
testified that when they finally received clearance from appel- 
lant’s doctor, the detectives walked into appellant’s hospital 
room, identified themselves as police officers, and informed 
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appellant that he was under arrest for the holdup. At that 
time, according to Dunphy, appellant was warned “that he did 
not have to make any statements to us, that he didn’t have to 
talk to us about his case whatsoever, and that he was entitled 
to talk to a lawyer at any time before speaking to us.” They 
told appellant to get dressed, and while he was getting dressed, 
they asked him what part he had in the holdup. According - 
to Dunphy, Garnes did not respond at first, continued to put 
his trousers on, and then asked “Who blew the whistle on me? 
Who put mein?” He then admitted complicity in the holdup 
and that he received a part of the proceeds. (Tr. 209-210, 
242-243.) At trial, Garnes denied both making the state- 
ments and receiving the warning (Tr. 224). 

In effect appellant Garnes is asking this Court to adopt an 
inflexible rule that no statements or admissions to police of- 
ficials made out of the presence of counsel, irrespective of the 
circumstances in which they are made, are to be received in 
evidence at trial. This Court has repeatedly rejected the in- 
vitation to adopt such a rule. E.g., Jackson v. United States, 
119 US. App. D.C. 100, 387 F. 2d 136 (1964); Long v. United 
States, 119 U.S. App. D.C. 209, 388 F. 2d 549 (1964); see 
Williams v. United States, 120 U.S. App. D.C. 244, 345 F. 2d 
738 (and separate opinion of Burger, J., supra at 247 n. 3, 345 
F. 2d at 736 n. 3), cert. denied, 382 US. 962 (1965). And. 
because this Court faced the identical issue in Zong, supra, on 
nearly identical facts, that decision, we submit, is controlling - 
here: In the instant case, as in Long, appellant was given a- 
full warning of his rights. See Alston v. United States, ——. 
US. App. D.C. —, 343 F. 2d 345 (1964) (opinion of Mc- 
Gowan, J.). There was no delay attributable to this initial 
questioning. See Alston v. United States, supra (opinion of 


1 Certainly no change in this flexible rule is propitious while the Su- 
preme Court is considering further the application of Escodedo v. MUinois, 
$78 U.S. 478 (1964) in five pending cases : California v. Stewart, 382 U.S. 937 
(1965) (No. 584), granting cert. in 43 Cal. Rptr. 201, 400 P. 2d 97 ; Johnson v. 
New Jeraey, 882 U.S. 925 (1965) (No. 762), granting cert. in 43 N.J. 572, 206 
‘A. 2d 787; Miranda v. Arizona, 382 U.S. 925 (1965) (No. 759), granting cert. 
in 98 Ariz. 18, 401 P. 2d 721; Vignera v. New York, 882 U.S. 925 (1965) 
(No. 760), granting cert. in 15 N.X. 2d 970, 207 N.E. 2d 527; Westover v.. 
United States, $82 U.S, 924 (1965) (No. 761), granting cert. in M2 F. 2d 684. 
(9th Cir.). 
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Bazelon, C. J.); Greenwell v. United States, 119 U.S. App. 
D.C. 43, 336 F. 2d 962 (1964). The response clearly occurred 
at the “threshold” while appellant was dressing to leave the 
hospital and therefore was admissible. United States v. Mitch- 
ell, 322 US. 65 (1944); Ramey v. United States, supra. In- 
deed, the record shows that only fifteen minutes elapsed be- 
tween the time the officers obtained the doctor’s clearance to 
arrest and transfer him to D.C. General hospital and the time 
they actually left the hospital with appellant (Tr. 214). Asin 
Long, furthermore, appellant never denied complicity. In fact, 
his initial response appears to have been more that of curiosity 
when confronted with the fact that he had been discovered 
than of confession. 

Past decisions of the Court have recognized the need for 
some police questioning of suspects under appropriate circum- 
stances and have approved such interrogation. E.g., Heide- 
man v. United States, 104 US. App. D.C. 128, 259 F. 2d 943 
(1958), cert. denied, 359 U.S. 959 (1959) ; see Alston v. United 
States, supra (opinion of McGowan, J.) ; ef. Metoyer v. United 
States, 102 US. App. D.C. 62, 250 F. 2d 30 (1957). In the in- 
stant case, the police were still trying to solve the robbery, 
for apparently they still did not know that Belton was one 
of the holdup men (Tr. 210-211). The circumstances of the 
instant case are clearly distinguishable, therefore, from those 
in United States ex rel. Russo v. New Jersey, 351 F. 2d 429 
(8rd Cir., 1965), where there was not only extended interro- 
gation of a suspect who was not assisted by counsel and not 
fully in control of his faculties, but where the police were in 
possession of so much evidence against the suspect that their 
questioning could have been for no purpose other than to elicit 
2 confession to be used as evidence against him. Cf. Spano v. 
New York, 360 US. 315 (1959). Dunphy also testified that a 
number of hospital personnel entered and left appellant’s room 
while the officers were there (Tr. 211). As a result of all of 
these circumstances, the inquiry addressed to appellant in the 
instant case never had any of the aspects of secret police inter- 
rogation which have troubled this Court. Cf. Ricks v. United 
States, 118 U.S. App. D.C. 216, 384 F. 2d 964 (1964). And 
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in the absence of the slightest intimation of coercion, overreach- 
ing, or any other impermissible influence, the admission of tes- 
timony describing appellant’s admissions was, appellee sub- 
mits, entirely proper. 


IL. The validity of the warrant for Garnes’ arrest should not 
be subject to initial challenge on this appeal, but, notwith- 
_~-standing, it clearly showed probable cause by describing in 
detail the crime charged and the reliable sources of infor- 
mation incriminating him. 
(Tr. 22-23, 29-30, 36) 


Appellant Garnes did not challenge the validity of the war- 
rant authorizing his arrest either before or during trial. He 
is therefore precluded from raising it now. See Stith v. 
United States, No. 19520, D.C. Cir., April 22, 1966; Scott v. 
United States, 115 U.S. App. D.C. 208, 317 F. 2d 908 (1963). 
Sidney Hudes, the manager of the supermarket who was an 
eyewitness to the robbery, identified Belton and Garnes as two 
of the robbers at trial. He testified, however, in contradiction 
of Detective Dunphy’s sworn warrant affidavit, that he had 
never identified either defendant from pictures at any prior 
time (Tr. 22-23, 29-30, 36). But because the validity of the 
warrant was never in issue at trial, no inquiry was made to 
ascertain the reasons for the apparent conflict now cited by 
appellant between Detective Dunphy’s statement in his affi- 
davit and Hudes’ contradictory statement at trial.” The 
record, therefore, is inadequate for proper consideration of this 
issue on this appeal. 

It is also doubtful whether this attack based on the alleged 
untruthfulness of statements in the affidavit is open to appel- 
lant at all. Kenney v. United States, 81 U.S. App. D.C. 259, 


*The pertinent section in Detective Dunphy’s affidavit, which also de- 
acribed the robbery and the role of Hudes and Trittipoe as witnesses, reads 
as follows: 

“Reliable information received by the undersigned Detective Sergeant 
that the above subject, Robert Lee Garnes, was one of the subjects involved 
in this holdup. This information received on Saturday evening, March 27, 
1965. Photographs of this subject were shown to the above complain- 
ant, Sidney Hudes and Pat H. Trittipoe, and subject Garnes waa positively 
identified as deing one of the negro males who held up the above market.” 
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157 F. 2d 442 (1946); United States v. Gianaris, 25 F.R.D. 
194 (D.C_D.C. 1960). But the mere existence of the contra- 
diction without more is in any event clearly no proper basis 
for an allegation that Dunphy swore falsely in the affidavit and 
that the warrant is consequently invalid. 

In addition, appellant’s failure to raise this issue has fore- 
closed the government from conveniently ascertaining, as it 
properly might have, whether the arresting officer had suffi- 
cient probable cause for the felony arrest, apart from what is 
set forth in the warrant, should the warrant as drafted be held 
insufficient. See Giordenello v. United States, 357 U.S. 480 
(1958) ; United States v. White, 342 F. 2d 379 (4th Cir. 1965) ; 
see also Rabinowitz v. United States, 339 U.S. 56 (1950). 

The affidavit on which this warrant was based includes both 
(1) a detailed narrative of the robbery with which appellant is 
charged and (2) identification of two specific persons described 
as eyewitnesses as the source of the directly incriminating in- 
formation. In addition, a reliable source of information is 
also cited and the basis for crediting it, that is, the subsequent 
identification of pictures by the eyewitnesses, is described; 
The affidavit, thus, more than meets the standards set forth in 


Jaben v. United States, 381 US. 214, 223 (1965), and suffers 
from none of the deficiencies of the warrant condemned in 
Aguilar* See United States v. Ventresca, 380 U.S. 102 (1965). 


TEL Appellant Belton was not entitled to 2 preliminary hear- 
ing solely for the purpose of deposing the government’s 
witnesses, when the grand jury’s indictment had mooted the 
issue of whether there was probable cause to hold him for 
its action. 

Appellant Belton was never arrested for the robbery charged 
in this case. Rather, an original indictment was handed down 


*From the way Detective Dunphy’s affidavit was drafted, it is quite 
possible to conclude in the alternative that he relied primarily upon the 
identification by the named eyewitnesses and cited the informant to show 
what caused his selection of Garnes’ picture for their scrutiny. 

“The warrant condemned in Agullar v. Texas, 378 U.S. 108 (1964) is 
readily distinguishable from that in the instant case, because it was 
merely conclusory, it depended wholly upon information received from an 
unidentified informant, and disclosed no underlying source for belief in the 
informant’s reliability. 


il 


by the grand jury on May 17, while he was serving a sentence 
for an unrelated offense. He had been in jail for the first part 
of the month previous to his indictment because he had been 
unable to make bond on another unrelated charge* A motion 
for a preliminary hearing, filed July 19, was argued and denied 
on July 30. Using this Court’s decisions in Blue * and Dancy? 
as his authority, Belton now asserts that this denial so prej- 
udiced him that any possibility of a fair trial was removed. 

Neither Blue nor Dancy, while citing important incidental 
benefits of discovery which may accrue to an accused when he 
has the assistance of counsel at'a preliminary hearing, bestows 
upon appellant an independent right to a preliminary hearing 
solely for the purpose of deposing the government’s witnesses, 
when the issue of probable cause to hold him has been mooted 
by indictment. Therefore, regardless of whatever advantages 
might conceivably have been gained by appellant during a 
preliminary hearing, he was not entitled to one because he was 
not arrested in a manner which initiates the procedural steps 
set out in Fed. R. Crim. P. 5. Crump v. Anderson, —— US. 
App. D.C. —, 352 F. 2d 649 (1965): Godfrey v. United 
States, —— U.S. App. D.C. —, 353 F. 2d 456 (1966) ; see 
Jaben v. United States, 381 US. 214 (1965), cf. Hairston v. 
United States, No. 19594, D.C. Cir., March 31, 1966 


* Appellant Belton was indicted simultaneously with appellant Garnes 
om the two robbery counts May 17, 1965. He was given a copy of the 
indictment the following day. The record shows that Belton received con- 
tinuous assistance of counsel immediately thereafter until his retained coun- 
sel entered his appearance June 29. Belton had not made the $1,500 bond 
set when he was held April 13 for action of the grand jury on an unrelated 
eharge, Cr. No. 560-65. And on April 28 he began to serve a 60-day sen- 
tence in the D.C. Jail for a traffic offense, D.C. Court of General Sessions, 
Traffic No, 9934-65. 

*Blue v. United States, 119 U.S. App. D.C. 315, $42 F. 2d S04 (1964), 
cert. denied, 380 U.S. 944 (1965). 

* Dancy v. United States, Nos. 18,366 and 18.716. D.C. Cir, decided Octo- 
ber 14, 1965, modified February 11, 1966. 
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IV. Whether the four positive identifications of appellant 
should be believed, despite some contradictory testimony, 
was a question for the jury whose proper verdict should be 
sustained. 


(Tr. 49-52, 59, 69-73, 103-04, 158-159, 161, 170, 174-177, 262, 
279-80, 285) 


Four witnesses positively identified appellant Belton as one 
of the four men who robbed the Food Plaza on Chaplin Street 
on March 26, 1965. He argues, however, that because the 
three cashiers who were witnesses at trial, including Jordan 
and Halfpap, did not identify him as one of the robbers and 
because his alibi witness and Mrs. Garnes, whose testimony 
was inconclusive, tended to contradict the validity of the iden- 
tification, his motion for acquittal should have been granted. 
(Tr. 158-159, 161, 170, 174-177, 262). 

Resolving these conflicts in testimony was the duty of the 
jury. Curley v. United States, 81 US. App. D.C. 389, 160 F. 
2d 229, cert. denied, 331 U.S. 837 (1947); Cooper v. United 
States, 94 US. App. D.C. 343, 218 F. 2d 39 (1954). The jury 
was given both an identity instruction and an alibi instruction 
(Tr. 279-80). Its verdict must be sustained if there is sub- 
stantial evidence, as there was, taking the view most favorable 
to the Government to support it. Glasser v. United States, 
315 US. 60 (1942) ; Morton v. United States, 79 US. App. D.C. 
329, 147 F. 2d 28, cert. denied, 324 US. 875 (1945); see Jones 
v. United States, No. 19,541, D.C. Cir, April 28, 1966. 

There is at least one plausible explanation for the divided 
verdict as to Belton. Some of the testimony suggested that 
Belton had gone directly to the second cash register, run by 
Halfpap, where he had been assisted by Garnes, and had not 
participated in the robbery at the first register (Tr. 49-52, 59, 
‘69-73, 103-04). The judge instructed the jury to consider 
the evidence as to each count with respect to each defendant 
(Tr. 285). This, apparently, they did. In any event “rational 
consistency in a jury’s verdict on each of several counts is not 
necessary,” even assuming arguendo, that the jury’s verdict 
with respect to Belton was not rationally consistent. Silver- 
man. v. United States, 107 US. App. D.C. 144, 275 F. 2d 173 
(1960), reversed on other grounds, 365 U.S. 505 (1961). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 


Davp G. Bress, 

United States Attorney. 
Frank Q. NEBEKER, 
Joun H. Treanor, Jr., 


Epwanp T. Miter, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT GARNES 


I. Right to Assistance of Counfe2 


At the outset, the Government has challenged appellant 
Gernes' right to claim on appeal that his incriminating state- 
ments were admitted in evidence in violation of his constitutional 
right to the assistance of counsel. ‘The Government's position is 
based upon the fact that no express objection on this ground was 


made at the trial. It will be recalled, however, that Judge 


Corcoran held a separate hearing to consider fully the admissibility 


of the statements in question. At the conclusion of that hearing, Judge 
Corcoran made specific findings of fact, which read in pertinent part 
as follows: 

". - - [i]t is the finding of this Court that at the 


time the Officers visited Garnes at the Washington Hos- 
pital Center to effect his arrest that they were in 


a statement; 

that such admissions as were made at that time by the 

defendant Garnes were voluntarily made and... ac- 

cordingly, as a matter of law, must be deemed as 

admissible in evidence against the defendant Garnes. 

- - -” (Tr. 238-239.) (Emphasis supplied.) 

From the foregoing, it is apparent that Judge Corcoran must 
have considered the fact that appellant was questioned in the absence 
of counsel, and must have concluded (erroneously, appellant submits) 
that since the police had first warned appellant of his right to the 
assistance of counsel, his subsequent interrogation did not violate 
that constitutional right. It eppears clear, therefore, that the 
right to counsel question was considered by the court below and is 
thus properly before this Court on appeal. 

in any event, it seems beyond dispute that the admission into 
evidence of a confession obtained in violation of appellant's constitu- 
tional rights constitutes “plain error” that can and must be corrected 


by this Court on appeal, pursuant to Rule 52(b), Fed. Rul. Crim. Proc, 


Indeed, both of the cases cited by the Government (Ramey v. United 
States, 118 U.S. App. D. C. 355, 336 F.2d 743 (1964), cert. den. 379 


U.S. 840, and Williams v. United States, 113 U.S. App. D. C. 7, 303 
F.2d 772 (1962), cert. den. 369 U.S. 875) expressly indicate that the 
“plain error" rule can properly be invoked in a case such as this. 
Accordingly, if this Court is of the view that the right to counsel 
point was not properly before the court below, appellant viger ously con=- 
tends -- for the reasons set forth in his opening brief -- that the 
trial judge committed "plain error" in admitting the incriminating state- 
ments into evidence. Wes 

On the merits, the Government erroneously characterizes appellant's 
argument as a request for an inflexible rule that any statements or 
admissions made to the police outside the presence of counsel are in- 
admissible. As our opening brief makes clear, appellant's position is 
that under the circumstances of this case, including the fact that 


appellant was arrested pursuant to a warrant and that the police inter- 


rogation obviously was designed to elicit a confession from him, appel- 
lant was entitled to the assistance of counsel at the time he vas 
questioned. Escobedo v. Illinois, 378 U.S. 478 (1964). ‘he statements 
obtained from him in the absence of counsel thus were not admissible 
against him. 

The Government's reliance upon Long v. United States, ug U.S. 
App. D. C. 209, 338 F.2d 549 (1964) is totally misplaced. That case 
did not even involve police interrogation. Rather, the defendant there 
had volunteered a confession before the police were able to identity 


themselves, and there is no indication whatever that he had ever been 
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subjected to interrogation designed to obtain a confession from him. 
The Long case, and others like it, are of no relevance whatever here. 


It is the rule of Escobedo that controls. 


Ii. Invalidity of Arrest Warrant 


The Government completely misconceives the nature of appellant's 
argument regarding the validity of the arrest warrant. Appellant is 
not here challenging the truthfulness of Detective Dunphy's affidavit. 
Rather, appellant's position is that, even assuming the affidavit to 
heve been truthful, it nevertheless was insufficient to permit the U. S. 
Commissioner to make a proper finding of “probable cause" for the arrest. 
Certainly the reference to an unidentified informant, without more, is 
completely insufficient under the decision in Aguilar v. Texas, 378 U.S. 


308 (1964). As the Aguilar case makes clear, the affidavit must contain 


some information showing the basis for the informant's conclusions (see 


pp. 20-21, opening brief), and the instant affidavit contains no such 
information. 

As for the assertion that “positive identification” had been 
obtained, the affidavit is devoid of information from which the Commis- 
sioner might determine that the affiant was personally familiar with 
the identification or that he was justified in relying upon it. When 
the Commissioner is presented with a warrant such as this one, he is in 
effect asked to serve as 2 rubber stamp for the police. He is told that 
there has been “positive identification,” but he is not told who obtained 
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it, or whether the affiant had personal knowledge of it. Surely, the 


Aguilar case demands that a magistrate be supplied with more information re- 
garding the affiant's own participation in the identification process, or 
regarding his own knowledge of the facts recited, hefore the standards for 
finding "probable cause" can be satisfied. Nothing in United States v. 
Ventresca, 360 U.S. 102 (1965), or Jaben v. United States, 361 U.S. 214 
(1965), is to the contrary. Moreover, see Riggan v. Virginia, Sa ae 
34 U. S. Law Week 3376 (dec. May 2, 1966), in which the Suprene Court held 
invalid, on the basis of Aguiler, a warrant obtained upon recitals of “per- 
sonal observation of the premises” by the affiant police officer and “informa- 


tion from sources believed by the police department to be reliable.” 


Respectfully submitted, 
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UNITED STATES COURT OF 
FOR THE DISTRICT OF COLUMBIA 


Appeal from Judgment of the 
United States District Court 
for the District of Columia 


PETITION FOR REHEARING EN BANC 


This petition for rehearing en banc is filed An the 
decisions of the Supreme Court in Miranda v. Arizona, Vignera Vv. 
New York, Westover v. United States and California v. Stewart, 
PO ss (decided June 13, 1966), now make it clear beyond 
doubt that the incriminating statements made by appellant in res- 
ponse to police interrogation followivg his arrest were improperly 
admitted into evidence against him, and that for such reason his 


conviction must be reversed. Miranda flatly holds that such 


statements obtained from a suspect through “custodial interrogation” 
by the police may not be admitted in evidence against him unless 

(1) the suspect was given a four-point warning of his constitutional 
right to remain silent and to have the assistance of counsel, and 


(2) the suspect then affirmatively waived those rights and agreed 


to talk. 

The relevant facts of the instant case are as follows: 

On March 29, 1965, appellant was arrested in his room at the 
Washington Hospital Center, where he was recuperating from an opera- 
tion performed that morning on his fractured jaw. His arrest 
was made pursuant to a warrant that charged him with participation 
in the robbery of the Food Plaza, Inc., in violation of D. C. Code 
§ 29-2201. Shortly before the arrest, the physician in charge of 
eppeliant*s case had authorized his release from the hospital only 
on the understanding that appellant would be taken to D. C. General 
Hospital, “because he needed more hospital treatment.” (Tr. 209.) 
Detective Dunphy of the Metropolitan Police Robbery Squad and his 
partner, Detective Blancato, then entered appellant's room at about 
3:00 p.m., served him with the arrest warrant, and advised him 
"that he didn’t have to make any statements to us, that he didn't 
have to talk to us about this case whatsoever, and that he was en- 
titled to talk to a lawyer at any time before speaking to us.” 

(fr. 209.) Appellant was then told to get dressed. Before he had 
even finished getting dressed, however, appellant was questioned 


‘ 

regarding his participation in the robbery. Specifically, he was 
asked "what part he had in the holdup," “how much money aid he get,” 
and “who else was involved in the holdup.” (Tr. 209-210, 243.) 
Appellant, whose jaw was wired, apparently made incrimitfating state- 
ments in response to the questions that were put to him. (fr. 209- 
210, 22-243.) (Appellant, on the other hand, denied r¢ceiving any 
warning of his rights or having said anything other thaa, "I told 
him I aidn't know what he was talking about." (Tr. 223-22h.)) 

At the trial, held in August 1965, the rece sought to 
introduce appellant's incriminating statements in evidence. Before 
the statements were introduced, however, a full hearing was held on 


the circumstances surrounding the interrogatipn, with testimony given 


by Detective Dunphy and by appellant. ‘{Detecpive Blancato was unable 
: + 


to testify, but defense counsel stipula ‘ed bat his testimony would 
corroborate that of Detective Dunphy.) A- the conclusion of the 
hearing, Judge Corcoran rendered the following findings of fact and 
conclusions of law regarding the statements question: 


"In view of that stipulation and the jtest’ ny‘ of 
Detective Dunphy and the defendant s, it is 

the finding of this Court that at the time that the 
Officers visited Garnes at the W Hospital 
Center to effect his arrest that they were in pos- 
session of a valid arrest warrant; t at the time 
they executed the warrant they advised the defendant 
of his Constitutional rights to remain silent and 
of his right to have counsel before making a state- 
ment; that such admissions as were made at that 

time by the defendant Garnes were voluntarily made 
and were not the result of force or duress or pressure 


of any kind exerted upon him by the Officers; and 

the admissions accordingly fall into the category 

of threshhold statements voluntarily made and, 

accordingly, as a matter of law, must be deemed as 

admissible in evidence against the defendant Garnes 5 

not, of course, binding upon the defendant Belton 

who was not present at the time.” (Tr. 236-239. ) 

he jury was then recalled, ‘and Detective Dunphy repeated his 
version of the facts to them. (fr. 2h0-245.) Appellant, who did 
not take the stand before the jury, was convicted on two counts of 
robbery, and was given concurrent sentences of 3 to 9 years on each 
count. 

Appellant argued on appeal that the constitutional principles 
enunciated by the Supreme Court in Escobedo v. Illinois, 378 U. S. 478 
(296%), must take precedence over the McNabb-Mallory rule (with its so- 
called “threshold” confession exception) in judging the admissibility 
of incriminating statements cbtained from an accused, and that appli- 
cation of those principles here required a holding that appellant's 
statements were not admissible against him. ‘The Government responded 
by arguing that (1) since no formal objection on Escobedo grounds 


had been made ‘below, the issue was not properly before this Court on 


appeal, and (2) in any event, prior decisions of this Court have 


consistently upheld the admissibility of so-called “threshold” con- 
fessions and nothing in Escobedo suggested a contrary result. Appel- 
Jant’s reply brief stressed the fact that even though there was no 
express, formal objection below, the issue must have been considered 


vy the trial judge and thus was properly before the Court on appeal, 
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‘ 
and that, in any event, the admission into evidence of an unconsti- 
tutionally obtained confession was “plain erfor" within the meaning of 


Rule 52(b), Fed. Rul. Crim. Proc. Y , 

Appellant's appeal was consolidated with that. of his co- 
defendant, Belton, and on May 19, 1966, o. apo the consoli- 
dated case was presented to a division of Court consisting of 
Senior Judge Edgerton and Judges Danaher anc Burger. ‘on May 31, 1966, 
appellant's conviction was summarily affirmed, the aiyision issuing 


only a one-sentence judgment that stated, pertinent part, “there 
| 


is no error affecting substantial rights." 

The recent holding of the Supreme 
companion cases now crystallizes the ar; 
advances as the basis for this petition for’ ehearing. First, it is 
clear that the warning appellant received from the police (containing 
only one of the four essential elements spelled out da Miranda) was 
constitutionally inadequate, thus making hif interrogation improper 
and the fruits thereof inadmissible in evidence against him. Second, 
even if the four-point warning requirement bet forth in Miranda is 
to be applied prospectively only, it is veiprthetess clear that the 
principles of Escobedo, as amplified in da, were directly ap- 
plicable to appellant's interrogation. Since appellant thus had 
both a constitutional right to remain silent and a constitutional 
right to the assistance of counsel at his interrogation, the only 


valid question for consideration -- one the division’ showed no signs 


of considering -- is whether appellant can be said to have affirma- 

tively waived those rights in briefly responding to the police under 
the circumstances of this case. If not, his statements should have 

been ruled inadmissible. 

Both questions set forth above are properly before this Court 
at this time. The adequacy of appellant's warning may be considered 
by this Court even though no express objection was raised below, for 
the same reason that the admissibility of the confession in the 
Westover case was considered by the Supreme Court itself. As the 
Court there stated: 

“the failure of defense counsel to object to the 
introduction of the confession at the trial, noted by 

the Court of Appeals and emphasized by the Solicitor 

General, does not preclude our consideration of the 

issue. Since the trial was held prior to our deci- 

sion in Escobedo and, of course, prior to our deci- 

sion today making the objection available, the 

failure to object at trial does not constitute a 

waiver of the claim. ([Citations.]" (Miranda v. 

Arizona, Slip Op. 57, n. 69.) 

If the Supreme Court was free to consider all aspects of the admis- 


sibility of Westover's confession because his trial was held before 


the decisions in both Escobedo and Miranda, this Court is now surely 


free to consider the adequacy of appellant's warning in light of 
the new rules set forth in Miranda, since appellant's trial was 


beld before the decision in that case. 
Whether appellant waived his rights may also be considered 
by this Court for similar reasons. Although it is true that appel- 


Jant's trial was held subsequent to the decision in Escobedo, 
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intervening decisions of this Court had made $ clear ee so-called 
Escobedo objections would not be considered meritorious in this Circuit 
unless the facts of the case were identical see or at least quite 
similar to, the facts of the Escobedo case ricer! (See Jackson Jackson v. 
United States, 119 U. S. App. D. C. 100, 337 F.2a 1% (agen), cert. 
den, 380 U. S, 935, and Williams v. United States, 120 6. S. App. D. C. 
al, 345 F.2a 733 (1965), cert. den. 362 U. S. 962 (see particularly 
concurring opinion of Burger, J.).) Only now, with the Miranda deci- 
sion spelling out in full the intended constitutional scope of Escobedo, 
has an argument (or a trial Scns: appellant's theory actually 
become “available” in this Circuit in any meaningful sefse. Thus, 

by the same reasoning that permits consideration of the adequacy of 
appellant's warning, the waiver question is properly before this Court. 
Moreover, as appellant argued to the division, a full hearing was held 
on the admissibility of appellant's statements, and Judge Corcoran 
obviously concluded that since appellant had given’ some warning of 
his constitutional rights, no further inquiry on consti butional grounds 
was necessary. Thus, although it might be asserted thax no express, 


formal objection on each and every ground had jbeen made Halon; it never- 


theless seems clear that the question was congideled by, the trial court, 
and thus is properly here on appeal. Finally, as has deen stated, 
appellant believes the admission into evidence of an unconsti tutionaly 
obtained confession is “plain error," within the ae of Rule 52(bd), 
Fed. R. Crim. Proc. : 


On the merits, little time need be Spent pointing out that 
the warning given to appellant was constitutionally inadequate under 
the rules Set forth in Miranda. As the Supreme Court has now made 
clear, any "custodial interrogation” (defined to encompass question- 
ing by the police “after a person has been taken into custody or 
otherwise deprived cf his freedom of action in any significant way," 
(Miranda, Slip Op. 6)}, must be Preceded by a warning containing the 
following elements: 

“Prior to any questioning, the person must be 

warned that he has a right to remain Silent, 

that any statement he does make may be used as 

evidence against him, and that he has @ right to 

the presence of an attorney, either retained or 

appointed.” (Id. ) 

Here, the record is clear that appellant's warning consisted 
only of a statement that he had a right to remain silent and a right 
to talk to an attorney before answering any questions. He was not 
told (1) that anything he said may be used as evidence against him, 
(2) that his right "to talk to a lawyer" meant a right to have counsel 
Present at 2is interrogation, or (3) that his rignt to counsel included 
& right to have one appointed for him if necessary. Accordingly, 
it seems clear beyond question that the police warning given to 


appellant was constitutionally inadequate, and that his subsequent 


interrogation was thus improper. As the Court stated in Miranda: 


“As with the warning of the right to remain silent 
and that anything stated cen be used in evidence 
against him, this warning Of the suspect's right to 


the presence of counsel] is an absolute misite 

to interrogation.” (Miranda, Slip Op- 33-) ee 

phasis edged) : 

If for some reason the SESS warning requirement is 
to be given prospective effect only, therd¢ nevertheless remains the 
question whether appellant's interrogation was proper within the 
meaning of Escobedo as explained in Miranda... As appellant argued in 
his brief filed with the division, Escobedo fas intended to make it 
clear that whenever a suspect had become the! "focus" of a police in- 
vestigation and has been subjected to interrpgation for the purpose 
of obtaining a confession, both his privilegt against self-incrimination 
and his constitutional right to the assistance of counsel attached, 
and any statements ootained from him would be admissible in evidence 
only if it could be established that he had affirmatively waived 
those rights. In light of the intervening decisions of this Court 
referred to above, as well as the decision in Kennedy vi United States, 
— 0. S. App. D.C. __, 353 F.2a 462 (1965), it was perhaps not sur- 
prising to find the division summarily rejecting appellant's argument 


and adhering to the so-called "threshold" confession exception that 


had been carved out of the Mallory line of cases. . 

However, the Miranda case now makes it apparent that Escobedo 
itself clearly applied to appellant's interrogation incthe instant 
case. As Miranda states, "[taking] a person . . . inté custody or 


—— 4! 


*/ Some further indication of the Supreme Court's view on this point 
may be forthcoming when it decides Johnson v: Hew Jersey, now pend- 
ing before it as Docket No. 762. 
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otherwise [depriving hin] of his freedom of action in any significant 
way” (here, by arresting him pursuant to a warrant) "is what we meant 


in Escobedo when we spoke of an investigation which had focused on 


an accused." (Miranda, Slip Op. 6 and id.,n. 4.) 


Next, Miranda makes it equally clear that the Escobedo case 
was intended to insure to the accused his right to the assistance of 
counsel when interrogated for confession-seeking purposes. As the 
Court stated in Miranda: 

“A @ifferent phase of the Escobedo decision 

was significant in its attention to the absence of 

counsel during the questioning. There, as in the 

cases today, we sought a protective device to dis- 

pel the compelling atmosphere of the interrogation. 

- - -| The presence of counsel, in ali the cases 

before us today, would be the adequate protective 

device necessary to make the process of police in- 

Tterrogation conform to the dictates of the privilege.” 

(Miranda, Slip Op. 27-28.) 

Even under Escobedo alone, therefore, the only remaining ques- 
tion here is whether appellant can be said to have waived his consti- 
tutional rights in light of the circumstances surrounding his interro- 
gation. At the very least, appellant is now entitled to a full 
consideration of his contention on this point. 

As appellant argued in his opening brief, no "knowing and in- 
telligent™ waiver of his rights can be found under the circumstances 
of this case. Appellant's interrogation began before he could even 
finish getting his clothes on, at a time when he was clearly in need 
of further medical treatment. His failure to make an express request 


for counsel and his replies to the questions put to him can hardly be 


considered an affirmative and articulated waiver of his aonstitutional 
Li 

rights. (See Miranda, Slip Op. 32, 37-38.) Msreover, ce burden for 

establishing such a waiver rests squarely on the Government and no 


i 
am 


showing of waiver has been made by it. The : cones observa- 


tion on this point in Miranda is directly pertinent a 
“If the interrogation continues without the , 
presence of an attorney and a statement is taken,/ 
a heavy burden rests on the Government to demon- | 
strate that the defendant knowingly and intelli-, 
gently waived his privilege against self- in- i 
crimination and his right to retained or appointed 
counsel. Escobedo v. Illinois, 378 U. S. 478, 
490, n. 14." (Miranda, Slip Op. 37.) 


In light of the foregoing, appellant respectfully requests 


that this petition for rehearing en banc be cranted. The summary action 
of the division is clearly contrary to the decisions of the Supreme 


“ 
Court, first in Escobedo, and now in Miranda. Moreover, the extent to 


¢! 


which those decisions will now be applied to pend¥ng cases in this 


Circuit is a matter of major importance requiring <the attention of the 
full Court, en banc. ‘ : 


Respectfully submitted, 


Jerome B. Libdin 
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UNITED STATES CCURT OF APPEALS 
FOR THES DISTRICT OF COLUMBIA CIRCUIT 


No. 19756 


ROBERT L, GARNES, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from Judgment of the 
United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


On May 17, 1965, appellant was indicted on two counts of rob- 
bery in violation of D. C. Code $ 29-2201. He and a co-defendant, 
David Belton, were tried jointly in the United States District Court 
for the District of Columbia, before Judge Howard F. Corcoran and 
a jury. Appellant was convicted on both counts, and was given con- 


current sentences of 3 to 9 years on each count. On October 22, 


1965, Judge Corcoran entered an order authorizing appellant to prose- 


cute on appeal without prepayment of costs, and notice of appeal 


was filed on that day. ‘This Court has jurisdiction upon sppeal to re- 
view the Judgment of the District Court under 28 U.S.C. § 1293 I 


oa 
STATEMENT OF THE CASE ui 
¢ 


a 
On Friday night, March 26, 1965, at approximately 9:00 p.nm., 


a 
the Food Plaza, Inc., located at 4ki Chaplin St., S. E., Washington, 
er 


D. C., was held up by a group of four men. Rs 

The following Monday, March 29, Detective George Dunphy: of the 
Metropolitan Police Robbery Squad obtained a warrant fron the United 
States Commissioner for the arrest of appellant Robert L. Garubs. 


Issuance of the warrant was based on an affidavit signed by the | 
| 

detective, which stated, in pertinent part: : 
"Reliable information received by the undersigned 
Detective Sergeant that the above subject, Robert 
Lee Garnes, was one of the subjects involved in 
this holdup. This information received on Saturday 
evening, March 27, 1965. Photographs of this sub- 
ject were shown to the above complainant, Sidney 
Hudes [manager] and Pat H. Trittipoe [cashier], and 
subject Garnes was positively identified as being 
one of the negro males who held up the above mar- 
ket." 


a 


On that same day, March 29, Detective Dunphy and his partner, 
Detective Louis Blancato, went to the Washington Hospital center, 
where appellant Garnes was being treated for a fractured jaw. dupe 
lant had undergore on operation on his jaw that morning, and foploving 
the operation his jaw had been wired. (Tr. 212, 227.) a 

The detectives arrived at the hospital at about 12:25 Patt. 
spoke with a Dr. Peikin, and were told that before making the adrest, 


! 
‘ 7 
| 
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they should speak further with a Dr. Wrightman, who was in charge of 
appellant's case. (fr. 208.) Dr. Wrightman arrived at the hospital 
at approximately 3:00 p.m., and told the detectives that he would 
authorize appellant's release “if he could be transported to another 
hospital because he needed more hospital treatment." (Tr. 209.) ‘The 
detectives assured Dr. Wrightman they would take appellant to D. C. 
General Hospital, where he could be kept under police custody. (Tr. 
209.) ‘The detectives then entered appellant's hospital room, pre- 
sented him with the warrant, informed him that he was under arrest, 
and instructed him to get dressed. 

A conflict exi-ts as to what transpired in appellant's hospital 
room at the time of his arrest. According to Detective Dunphy, appel- 
lent was advised tnat ne did not have to make any statements, and 
that he was “entitled to talk to a lawyer at any time before speaking 
to us." (fr. 209.) According to appellant, the police officers did 
not advise him of his right to remain silent or of his right to con- 
tact a lawyer. "They did not advise me of anything." (Tr. 224.) 

While getting dressed, appellant was subjected to a series of 
questions regarding his participation in the robbery. According to 
Detective Dunphy, he wes asked, inter alia, “what part he had in the 
holdup,” and “how much money did he get.” (Tr. 209-210.) Appellant 


was said to have made incriminating statements in response to these 


questions, although he denied having said anything other than, "I told 


him I didn't know what he was talking about.” (Tr. 209-210, 223.) 


When appellant finished dressing, he was ushered from the hos- 
pital, placed in a patrol wagon and taken to D. C. General udspital, 
where he remained until April 8. (Tr. 210.) On that day, hg was re- 
leased and taken to police headquarters for processing. He temained 
in jail overnight, and the following morning, aprit 9, was pfesentea 
before the U. S. Commissioner. On May 17, appellant was indicted on 
two counts of robbery, in violation of Sec. 29-2201 of the D, cs Code, 
and on August 18, appellant was brought to trial. : 

During the course of the trial, Sidney Hudes, manager of the 
Food Plaza, identified appellant in the courtroom as one of the parti- 


cipants in the robbery. (Tr. 22.) However, on cross-examination, 


Hudes indicated that he had not previously identified appellant by 


photograph. (Tr. 29-30, 36.) 

-Also during the course of the trial, Judge Corcoran dismissed the 
jury and heara the testimony of Detective Dunphy and appellant regard- 
ing the circumstances surrounding appellant's arrest. (Tr. 205-229.) 
(Detective Blancato was unable to testify, but defense counsel stipulated 
that he would corroborate the testimony of Detective Dunphy. (rr. 236, 


238.)) After the hearing, Judge Corcoran made the following findings: 

¢ | 
"Tn view of that stipulation and the testimony of | 
Detective Dunphy and the defendant Garnes, it is 
the finding of this Court that at the time that the 
Officers visited Garnes at the Washington Hospital + 
Center to effect his arrest that they were in posses- | 
sion of a valid arrest warrant; that at the time they 
executed the warrant they advised the defendant of 
his Constitutional rights to remain silent and of his | 
right to have counsel before making & statement; that 
such admissions as were made at that time by the de-| | 
fendant Garnes were voluntarily made and were not thé 
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result of force or duress or pressure of any kind 
exerted upon him by the Officers; and the admissions 
accordingly fall into the category of threshhold 
statements voluntarily made and, accordingly, as 2 
matter of law, must be deemed as admissible in evi- 
dence against the defendant Garnes; not, of course, 
binding upon the defendant Belton who was not present 
at the time.” (fr. 238-239.) 


The jury was then recalled, and Detective Dunphy repeated his 
version of the facts to them. (Tr. 240-245.) Appellant did not take 
the stand before the jury. 


Appellant was convicted on both counts of robbery, and was 


given concurrent sentences of 3 to 9 years on each count. This appeal 


followed. 


CONSTITUTIONAL FROVISICHS AND RULES INVOLVED 


a 


U. S. Const., Amend. VI: 


"In all criminal prosecutions, the accused shall 
enjoy the right . . . to have the Assistance of 
Counsel for his defence.” 


Rule 52(b), Federal Rules of Criminal Procedure: 


"(>) Plain Error. Plain errors or defects affect- 
ing substantial rights may be noticed although they 
were not brought to the attention of the court.” 


STATEMENT OF POINTS 


I. Incriminating statements made by appellant in response to 
police interrogation conducted immediately following his arrest should 
not have been admitted in evidence against him, since they were ob- 
tained in violation of his constitutional right to the assistance of 
counsel. 


II. Appellant was arrested pursuant to an invalid warrant, and 


the statements made by him immediately following his arrest were 
inadmissible as a matter of law, as the fruits of an illegal arrest. 
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Incriminating statements made by appellant. in response to 
police interrogation conducted in his hospital room immediately follow- 
ing his arrest, were not admissible in evidence because obtained ata 
time when appellant was entitled to, but did not enjoy, the assistance 
of counsel. When appellant was arrested at the Washington Hospital Center 
pursuant to a warrant, it is clear that the police process had begun to 
focus on him. When he was asked such questions as “what part he had in 
the holdup" and "how much money did he get," he was unquestionably being 
interrogated for the purpose of obtaining a confession. Accordingly, 
under the principles of Escobedo v. Illinois, 378 U. S. 478 (2964), 
appellant was entitled to the assistance of counsel during the interro- 
gation, and no statements made by him in the absence of counsel were 
admissible in evidence against him. There is no difference ‘under 
Escobedo between interrogation on the "threshold" of arrest .and interro- 
gation at the station house, where, as here, the arrest is Wade pursuant 
to a warrant. ‘ , 

Nothing in the record suggests that appellant in any way waived 
his rights during the interrogation. While appellant was oyparently 
given a police warning and did not affirmatively request a lawyer , 


the circumstances surrounding the interrogation clearly show that he 


aid not “intelligently and understandingly" waive his right to the 


assistance of counsel. 


It. 
Appellant's arrest was made pursuant to an invalid warrant, 
and thus was illegal. The warrant was based on an affidavit > Signed by 
Detective Dunphy of the Metropolitan Police Robbery Squad, which stated, 
in pertinent part, that “reliable information [had been] received” re- 
garding appellant's participation in the robbery, and that, after photo- 
graphs of appellant had been shown to the store manager and a cashier, 


appeliant had been “positively identified" as a participant. Under the 
decision in Aguilar v. Texas, 378 U.S. 104 (196%), it is clear that a 


warrant cannot be cbtained upon a mere assertion that "reliable informa- 
tion” has deen received. As the Court there stated, the issuing magis- 
trate must be informed of the underlying details on which such an 
assertion is based, so that he can exercise his own independent judgment 
on the question of probable cause and not act merely as a "rubber stamp” 
for the police. 

The only possible basis on which the instant warrant can be 
supported, therefore, is the separate assertion that appellant was 
“positively identified” by photograph. But the same vice contained in 
the "reliable information” statement is present here. Absent further 
details, the magistrate must rely only on the policeman's word that 
identification was made. Without additional information in support of 
that bare assertion, the magistrate has nothing on which to exercise 
his independent judgment and can act only as a rubber stamp for the 
police. The significance of this fact was highlighted at the trial, 


when the store manager stated on cross-examinatign that ne never had 
identified appellant by photograph. 

Since the warrant for appellant's arrest was thus invalid, it 
is clear under the principles of Wong Sun v. United States, 371 U. S. 
471 (192), that the statements obtained from him in his hospital Toon 
should have been excluded from evidence as a matter of law, as the 
fruits of an illegal arrest. The trial judge's failure to exclude 
the statements on this ground constituted “plain error,” within the 


meaning of Rule 52(b), Fed. Rules Crim. Proc. 
ARGUMENT 


I. Incriminatory statements made by appellant, 
in response to police interrogation that 
began immediately following his arrest, were 
improperly admitted into evidence in viola- 


tion of appellant's constitutional rights. 


(With respect to Point I, appellant desires, the Court to read 


the following pages of the reporter's transcript: # Tr. 205-229, 238-245, 
277-278, inclusive. ) | 

Appellant contends that any statements he nade in response to the 
interrogation that occurred immediately following his arrest vere ob- 
tained in violation of his constitutional right to the assistance of 
counsel, as provided in the Sixth Amendment, and thus were tot admis- 
sible in evidence against him. Appellant's position is that rece the 
principles of Escobedo v. Illinois, 378 U.S. 478 (1968), he vas entitled 
to the assistance of counsel at the time of his interrogation, and, 
since he did not intelligently and understandingly waive that right, 


the admission of his confession into evidence was improper. 
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In Escobedo, the Supreme Court held that the right "to the 
assistance of counsel," as provided in the Sixth Amendment, extended to 
a suspect held in police custody for purposes of interrogation where 
it was clear from the record that (1) the police effort had "begun to 
focus™ on the accused, (2) its purpose was “to elicit a confession" 
from him, (3) the suspect had requested permission to see his lawyer 
but had not been alloved to do so, and (4%) the suspect had not been 
effectively warned of his right to remain silent. Appellant recognizes 
that much has been said regarding the scope and application of Escobedo, 
and that lower courts have differed in their interpretation of that case. 


The Supreme Court has recently heard argument in five cases raising 


a variety of questions regarding the meaning of Escobedo, and some 
1 


clerification on the subject will doubtless be forthcoming. Pending 
the outcome of those cases, however, appellant sets forth his contentions 
below. 
Prior to the decision in Escobedo, there had been no square 
holding by the Supreme Court that a voluntary confession, obtained 
while the accused was in police custody, might be considered inadmissible 
solely on the ground that the accused had been denied the assistance 
1/ The five cases now before the Supreme Court are Miranda v. Arizona, 
401 P.2a (Ariz. Sup. Ct. 1965), docket No. 759; Vignera v. New 
York, 15 N.Y. 24 970 (H.Y. Ct. App. 1965), docket no. 760; West- 
over Vv. United States, 342 F.2d 684 (9th Cir. 1965), docket no. 
Jol; Johnson v. New Jersey, 206 A.2a 737 (N.J. Sup. Ct. 1965), 


docket no. 762; and California v. Stewert, oO P.2a 97 (Calif. 
Sup. Ct. 1965), docket no. She. rua 


2/ 
of counsel. In the absence of any such holding,f the prevailing rule 
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in federal prosecutions has been the McNabb-Mallory rule, ¥ an exclu- 
sionary rule of evidence prohibiting the use of untary confessions 
obtained during a period of "unnecessary delay” befween arrest and 
presentment before a magistrate. y 

One corollary of the McNabb-Mallory rule “. been the so-called 

"spontaneous threshold confession” rule, which appar@utly had its 
origin in United States v. Mitchell, 322 U.S. 65 Gon). In Mitchell, 
decided one year after the McNabb case, the Supreap Court ruled that 
a confession obtained before a period of illegal — had occurred 
was not subject to the exclusionary rule adopted sh ucnabd, mcBabb ! (a Mitchell, 
the defendant had confessed “within a few minutes” steer Sricing at 

the police station, and the Court referred to his "spontaneous coopera- 
tion and concession of guilt." (322 U. S. 65, 69, 70.)) Tn the instant 
case, the court below permitted the introduction appellants state- 


ments after finding them to be voluntary “thresho3d" admissions. (See 


Tr. 239.) - 1 

This Court has upheld the admissibility of ‘spontaneous threshold 
confessions in a number of cases. (See, e.g., Meto: <7. United States, 
102 U. S. App. D. C. 62, 250 F.2a 30 (1957); Heigdman v. United States, 
104 U. S. App. D. C. 128, 259 F.2d 943 (1958), cert. der. 339 U. S. 9593 


Bailey v. United States, 117 U. S. App. D. C. 21, 328 F.2d 52 (1964); 


2/ But see Spano v. New York, 360 U. S. 315 (1959), coneurt'ing opinions. 


3/ McNabb v. United States, 318 U. S. 332 (1943), and MalLory v. 
United States, 354 U. S. 49 (1957). 


Ramey v. United States, 118 U. S. App. -D. C. 355, 336 F.2d 743 (1964), 
cert. den. 379 U. S. 840; Jackson v. United States, 119 U. S. App. D. C. 
200, 337 F.2a 236 (1964), cert. den. 380.U. S. 935; Long v. United States, 
1g U. S. App. D. C. 209, 338 F.2d 549 (1964%).) The rationale of these 
cases generally has been that the police mst have some opportunity to 
question the accused, at least in order to ascertain whether he is the 
right man to be held, and also to afford ee aces an opportunity to 
offer an alibi that may justify his release. If, during the course of 
such threshold questioning the accused admits his guilt or makes other 
incriminating statements, this Court has generally permitted the use of 
such statements at trial, since they were not obtained during a period 
of illegal detention. It should be clear, however, that the spontaneous 
threshold confession rule is concerned only with the point in time at 
which a confession is made. It is merely the other side of the McNabb- 
Mallory coin, and as a rule of evidence must now give way to the consti- 
tutional principles enunciated in Escobedo. 

The precise issue here, then, is whether the principles of 
Escobedo extend to the facts of the instant case. The crucial questions 
under Escobedo are: 

(2) Had the police process begun to focus on 
the accused? 

(2) Was he interrogated for the purpose of 
eliciting a confession? 


4/ See, e.g., Heideman, supra. See also, Jones v. United States 
119 U.S. App. D.C. SUb- Sho F.2a 863, 265 (1s65)- ‘ 


If these two questions are answered in the affirmative, ther accused 

was clearly entitled to the assistance of counsel at the tine of his 
interrogation, and no statements obtained from him as a result of such 
interrogation may be used against him, unless he can be seit to have 
waived his constitutional rights. (As will be developed note fully 
below, whether the accused has been advised of his rights and whether 

he actually requested counsel, the other two elements in the Escobedo 
holding, go only to the question of waiver, and not to the aaa existence 


of the right to counsel.) 


The reasons behind the constitutional rule developed fn Escobedo 


were clearly articulated by the Court, as follows: 
| 
"It is argued that if the right to counsel is 

afforded prior to indictment, the number of; confes- 
sions obtained by the police will diminish signifi- — 
cantly, because most confessions are obtained during | 
the period between arrest and indictment, and ‘any 
lawyer worth his salt will tell the suspect, in no un-' 
certain terms to make no statement to police under ° 
any circumstances.' Watts v. Indiana, 338 U. S. 49, | 
59 (Jackson, J., concurring in part and dissenting — 
in part). This argument, of course, cuts ways. 
The fact that many confessions are obtaine< ae 
.this period points up its critical nature a ‘stage 
when legal aid and advice" are surely need Mas- | 
siah v. United States, supra, at 204; Hamilton v. 
Alabama, supra; White v. Maryland, supra. ‘re right | 
to counsel would indeed be hollow if it began ata | 
period when few confessions were obtained. There :, 
is necessarily a direct relationship between the o 
importance of a stage to the police in their quest , 
for a confession and the criticalness of that stage 
to the accused in his need for legal advice. Our 
Constitution, unlike some others, strikes the balance 
in favor of the right of the accused to be advised 
by his lawyer of his privilege against self- 
incrimination." (378 U. S. 478, 488.) 


In other words, the Sixth Amendment's right to the assistance of 
counsel extends to every “critical stage” in the proceedings against 
the accused. And the right is designed, so far as here pertinent, to 
assure the accused that, at every such stage, he will be warned and 
advised of his privilege against self-incrimination, not by the police 
themselves, but by a lawyer who is acting on his behalf. 

Applying the Escobedo tests here, there can be no doubt that 
the police process had “begun to focus" on appellant. A warrant had 
been obtained for his arrest, presumably on a showing that "probable 
cause” existed for believing he had participated in the robbery, and 


his arrest was made pursuant to that warrant. 


Bext, there can be no doubt that appellant was interrogated for 


the purpose of eliciting a confession from him. No other explanation 
can be offered for the questions put to him, including “what part he 
had in the holdup,” and “how much money did he get." (Tr. 209-210.) 
Incriminating answers to questions of this sort obviously would consti- 
tute admissions of guilt. 

In Escobedo, of course, the interrogation took place at the 
police station after the defendant had been arrested and taken there. 
Here, by contrast, the interrogation was conducted at the scene of the 
arrest, on the “threshold,” so to speak. But there can be no doubt that 
this appellant was at a "critical stage” in the proceedings against him 
when he was subjected to the line of questioning set forth above. 
Statements made by him in his hospital room in response to such questions 


would be just as incriminating as statements made later at the station 


house. Surely there is no difference under Escobedo between confession- 

seeking interrogation that occurs at the police station and similar 

interrogation conducted at the very time and place of arrest, 

It should be borne in mind that nothing in the Escobedo rule 
affects the threshold questioning sanctioned in cases such as Heideman, 
supra, where there may be some uncertainty about whether thé police 
have arrested the right man, or where his offering of an alibi might 
secure his release on the spot. Where the arrest is made pur: suant to 

| 

@ warrant, no such justification for threshold questioning exists. In 

such a case, as here, there is no doubt that the right person has been 

arrested, and the officers executing 5 / warrant have no authority to 
5 i 

release him even if he offers an alibi. 

Further, there is nothing in Escobedo to prohibit the admissi- 
bility of those confessions that are truly ee by a sneLece 
before the commencement of interrogation by the ve (see Bailey, 
supra, Jackson, supra, and Long, supra), and nothipg to prohibit questions 
designed solely to "develop investigative leads to others" (see 
Greenwell v. United States, 119 U. S. App. D. C. 4B, 336 F.2d $62, 

966 (1964). ; 

5/ In Jones v. United States, 119 U. S. App. D. d 28h, 342 F.2a 863 
(1964), this Court held inadmissible under the’ McNabb-: rule 
both an oral confession obtained within two or three S after 
police questioning began and a written confession signed ‘by the 
defendant some two hours later. The Court reagoned that since 
the defendant had been arrested under authority of a warrant, there 
was no justification for questioning him at all whtil he. was brought 
before a magistrate as required by Rule 40(b), Fed. Rules Crim. Proc. 
See also Greenwell v. United States, 119 U. S.,; App. D. C. 43, 336 


F.2d 2, SE, n. 3 (1 


The rule of Escobedo is that where the police have focused on 


the accused and undertake to interrogate him for the purpose of obtain- 


ing a confession, his g Amendment rights attach at the moment the 


interrogation begins. Where, as here, both of the foregoing condi- 
tions are satisfied, any statements made by the accused without the 
assistance of counsel simply are not admissible against him -- unless, 
of course, he can be said to have waived his rights. 

It is in this connection, on the question of waiver, that the 
two remaining features of Escobedo are pertinent. As has been indicated, 
those features are the fact that the defendant there had not been ad- 
wised of his right to remain silent, and the fact that he had affirma- 
tively requested permission to see his lawyer. 

That these aspects of Escobedo go only to the question of waiver 
is clear enough. The right of an accused to the assistance of counsel 
ctviously does not idepend for its existence upon a failure to be advised 
by _ the police of his right to remain silent. As the Court itself stated, 
the very reason for extending the right to counsel to the accusatory, 
or interrogation, stage, is that under our Constitution one accused of 
a crime has a right "to be advised by his lawyer of his privilege against 
6/ Jackson v. United States, 119 U. S. App. D. C. 100. 337 F.2d 136 

Tises), cert. den. 360 U. S. 935, is readily distinguishable. In 
that case, this Court upheld the admissibility of an oral confes- 
sion volunteered to District police officers after the defendant 
had been arrested in New York and presented before a U. S. Commis- 
sioner there. othing in the opinion in that case indicates that 
the defendant had been subjected to any interrogation before he 


made his confession, and one of the essential conditions of the 
Escobedo rule thus was unquestionably missing. 
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self-incrimination." (378 U. S. 478, 488.) (Emphasis supplied.) ‘Thus, 
whether the accused received a police warning of his rights can be no 
more than one factor to be considered in determining whether he waived 
then. 

Similarly, one's right to the assistance of counsel at the accusa- 
tory stage does not come into being only if counsel is requested. It 
would be a hollow right indeed that depended for its existence on the 
acumen and sophistication of the very person it was designed to protect. 


Failure to request a lawyer, like the failure to receive a warning, bears 


only on the question whether the accused, in responding to the police, 


can be said to have waived his rights. 

The test for finding a waiver of the right, to counsel has been 
set forth by the Supreme Court on several occasio’s. Recently, in 
Carnley v. Cochran, 369 U. S. 506 (1962), the Couft framed ‘the test as 


follows: ve 


"But it is settled that where the assistance of ¢ 
counsel is a constitutional requisite, thegright to 
be furnished counsel does not depend on a equest. 

* * * * * 
"Presuming waiver from a silent record is jmpermis- 
sible, The record must show, or there must be an 
allegation and evidence which show, that accused | 
was offered counsel but intelligently and tand= 
ingly rejected the offer. Anything less i¢ not waiver." 
(369 U. S. 506, 513, 516.) 


And, in Johnson v. Zerbst, 304 U. S. 458, 6% (2988), it was pointedly 
observed that "'courts indulge every reasonable presumption. against 
waiver’ of fundamental constitutional rights." + 

As indicated in Carnley, the test is whether the record shows 


+! 


+! 
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an “intelligent ana understanding" election not to utilize the assis- 
tance of counsel while being subjected to police interrogation. In 
Short, there must be some affirmative indication that counsel was not 
wanted. 

In Escobedo, with no warning of any kind having been given to 
the accused, and with an affirmative request for counsel having been 
made by him, the Court could not possibly have found < waiver, and it 
So stated in its opinion. (See 378 U. S. 478, 490, n. 14.) 

In the instant case, unlike Escobedo, appellant apparently re- 
ceived a police warning of his rights, and never affirmatively requested 
a lawyer. But, as Carnley makes clear, the question of waiver must be 
considered in light of all the circumstances Surrounding appelient's 
arrest and interrogation. 

In this connection, it is undisputed that appellant's arrest 
occurred only a short time after he had undergone surgery for his 
fractured jaw; that, be was in need of additional medical treatment at 
the time of his arrest; that his interrogation began almest immediately 
after he was arrested, and before he could even finish putting his 
clothes on; and that the entire incident, from arrest to departure, 
involved only a matter of minutes. Appellant's action in responding 
to the police under circumstances such as those surely does not show an 
“intelligent and understanding” election to waive the assistance of 


counsel. 


It is true that appellant was apparently advised of his rights, and 


that he made no request for counsel. But, how meaningful could the 


police warning have been when appellant found himself being interro- 
gated almost immediately thereafter, while still the process of 
getting his clothes on? And Carnley flatly indicates that waiver should 
not be presumed from a mere failure to request counsel. i 

On the facts of the instant case, thersfore, it —— clear that 


no understanding and intelligent waiver can be found. 


A case quite similar to the instant case is United States ex rel. 


Russo v. New Jersey, 351 F.2d 429 (34 Cir. 1965), cert. petitioned for, 


docket nos. 834 and 1004. In Russo, one suspect was interrogated by 
t 
police shortly after returning to his hospital room following an operation 


to remove a bullet from his arm. The Third Circuit held thet state- 
ments made by the suspect under the circumstances were Snadmissible 
under the Escobedo rule, because the suspect had not had the assistance 
of counsel. After stating that the police 2 aterrogation under such 
circumstances seemed “repugnant to concepts of fairness" (352 F.2d 
429, 434), the court discussed the question whether the suspect could 


be deemed to have waived his right to counsel merely by having failed 
i 


to request one. | 


"Certainly it is untenable to ground a distinction 
on the fact that Escobedo had already hired his own 
attorney while Bisignano and Russo would have required 
appointed counsel. Such a distinction smacks of denial 
of equal protection once it is determined +nrat there is 
a right to counsel at this stage of the proceedings). 
(Citation. ] ! 


“The distinction, if there be one, must rest on 
the absence of a request by Bisignano and Russo toy! 
have counsel present during the interrogation. But 
both reason and precedent dictate against sucha | 
distinction. 


“At every other stage of the proceedings at 
which a right to counsel attaches, the right does 
not depend on a request for counsel nor can it be 
presumed that failure to request counsel constitutes 
& waiver of that right. {Carnley v. Cochran, Supra, 
and other citations. ] 


“We can perceive no sound basis for holding that 
&@ request for counsel is a prerequisite for the 
right to counsel at the interrogation stage while 
it is not at any other. ‘he test of waiver is the 
Same, or should be, no matter what Stage of the pro- 
ceedings is at issue, so long as the right has at- 
tached." (351 F.2a 429, 437.) 


As has been said, the test for waiver is whether the defendant 


“intelligently and understandingly” chose not to avail himself of his 


right to the assistance of counsel. No such showing can be found on 
the record of the instant case, 
Accordingly, the statements made by appellant at the time of his 
arrest should have been excluded from evidence as a matter of law. 
If. The warrant for appellant's arrest was 


invalid, and the statements made by him 
at the time of arrest were thus inadmis- 


sible as the fruits of an illegal arrest.. 


ith respect to Point IT, appellant desires the Court to read 
the following pages of the reporter's transcript: Tr. 26-27, 29-30, 
36, 238-239, 277-278, inclusive.) ; 

The warrant for appellant's arrest issued by the U. S. Commis- 
Sioner was based upon the complaint and affidavit filed by Detective 
Dunphy. In pertinent part, the detective's affidavit stated: 

“Reliable information received by the under- 


Signed Detective Sergeant that the above subject, 
Robert Lee Garnes, was one of the subjects involved 
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in this holdup. ‘Thie information received on 
Saturday evening, March 27, 1965. Fhotographs 

of this subject were shown to the above complainant, 
Sidney Hudes [manager] and Pat H. Trittipoc jcashier] 
and subject Garnes was positively identified,as be- 
ing one of the negro males who held up the apov2 
market,” 


Under the decision in Aguilar v. Texas, 378 §. S. 108 (2961), a 


mere recitation that "reliable information” hes beeg received regardin;; 


> 
& suspect's involvement in a crime is not ee of itself, to 


support the issuance of a warrant. In Aguilar, police o2ficers obtained 


@ search warrant upon the filing of an affidavit that stated, | in per- 
tinent part: 

"taffiants have received reliable infcrmation from 

@ credible person and do believe that heroin, mari- . 

juana, barbiturates and other narcotics and narcotic 

paraphernalia are being kept at the above described 

premises for the purpose of sale and use contrary to 

the provisions of the law.'" (378 U. S. 108, 109.) 4 

The Supreme Court held that the search warrant should not have 
been issued because the magistrate lacked sufficient basis for con- 
cluding, through an exercise of independent judgment, that there was 
probable cause for issuing the warrant. ‘The Court emphasized) that the 
magistrate must act in a “neutral and detached” manner and must not 
serve merely as a "rubber stamp" for the police. With respect to the 
affidavit in question, the Court stated: 

". . .Here the ‘mere conclusion’ that petitioner 

possessed narcotics was not even thet of the affiant 

himself; it was that of an unidentified inf c. 

The affidavit here not only ‘contains no ‘ tive 

allegation that the affiant spoke with personal 


knowledge of the matters contained therein,‘ it does 
not even contain an ‘affirmative allegation’ that 


the affiant’s unidentified source ‘spoke with per- 
sonal knowledge." For all that appears, the source 
here merely suspected, believed or concluded that 
there were narcotics in petitioner's possession. 
The magistrate here certainly could not ‘judge for 
himself the persuasiveness of the facts relied on 

« « ~- to show probable cause." He necessarily ac- 
cepted ‘without question" the informant's 'sus- 
picion," “belief" or ‘mere conclusion.' 


“Although an affidavit may be based on hearsay 
information and need not reflect the direct per- 
sonal observations of the affiant [citation], 
the magistrate must be informed of some of the 
underlying circumstances from which the informant 
concinuded that the narcotics were where he claimed 
they were, and some of the underlying circumstances 
frem which the officer concluded that the informant, 
whose identify need not be disclosed [citation], 
was "credible' or his information 'reliable.*" 
(378 U. S. 108, 123-124.) 


Since the test of validity is the same for an arrest warrant 


as for a search warrant (see Aguilar, supra, at 112, n. 3), there can 


be no question that the warrant for appellant's arrest in the instant 
case was invalid to the extent it was based on the statement that 
“reliable information” had been received regarding appellant's in- 
volvement in the robbery. 

The only possible basis for supporting issuance of the warrant, 
then, is the detective’s further statement that photographs of appel- 
lant had been shown to the manager of the store and one of the 
cashiers, and that appellant had been “positively identified" as a 
participant in the holdup. 

However, developments at the trial in the instant case make it 
clear that reliance upon such a statement as a basis for obtaining a 


warrant is subject to the same vice as is reliance upon the "reliable 


information received” type of statement — Aguilar. Thus, 


when Sidney Hudes, manager of the Food Plaza, was stioned on cross- 
examination regarding his identification of appe. » the following 
colloquy occurred: 
"Q. Following the time that -- this two or three 

days later probably when you were shown a mug 

book, when were you able to pick out the de- 

fendant Garnes? 

I didn't pick out any defendant from a picture. 


Where did you first see Garnes to your recol- 
lection after March 26? 


Here in this court. 
This morning? 
In this court. He was here perversay too 


Yesterday was the first time you had geen hin 
since that time? 


“A. Yes, sir. : 

"Q. And you had never seen him in a lineus? 

"A. No. 

"Q. And you had never seen him in a mug book? 

"A, No." (Tr. 29-30.) 

In other words, appellant never was “positively identified” by 
Hudes, contrary to what Detective Dunphy had indicated in his affidavit, 
and contrary to what the Commissioner had undoubtedly assumed when he 
issued the warrant. It thus appears that the warrant for appellant's 


arrest was issued on the strength of at least one glaringly untruthful 


vy 
representation. 


The Hudes revelation at the trial bears out the very fears 
which concerned the Court in Aguilar. As that case makes clear, it 
is imperative that'the issuing magistrate be supplied with enough 
information to enable him to make his own determination as to the re- 
liability or authenticity of the statements relied upon to obtain the 
warrant. He must not act as a "rubber stamp” for the police. Yet, 
$f a warrant were issued on a mere statement that the accused had 
been positively identified, the issuing magistrate would be no more 
than a rubber stamp. He would have relied solely and entirely on 


the word of the police officer, with no independent information to 


support it. And, as the instant case SN anaes such re- 


Jiance can sometimes prove to be ill-advised. The magistrate must 
have before him sufficient facts to permit an exercise of his own inde- 
pendent judgment on the question of probable cause. 

Interestingly, the instant affidavit also contains no affirmative 
allegation that Detective Dunphy personally conducted the identifica- 
tion process, or that he personally knew that the identification had 
been made. It is et least possible, therefore, that the detective 
himself was relying upon information that had been given to him by 
another officer, and this possibility points up even further the 
Tf Pat H. Trittipoe, cashier, was not questioned about her possible 

§dentification of appellant by photograph, no doubt because she 
could not identify him in the courtroom. (See Tr. 105.) There 


is, however, nothing in the record to show that she ever identi- 
fied appellant. 


Cf. Jackson v. United States, _ U. S. App. D. C. ___, 353 


F.2d 662 (1965). 
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defects in the affidavit. 
Since the Commissioner lacked sufficient basic information on 
which to form an independent judgment as to probable cause, the warrant 


he issued for appellant's arrest must be held invalig@. And, under the 


principles of Wong Sun v. United States, 371 U. ane (1963), appellant's 


statements made immediately following his arrest be considered the 
inadmissible fruits of an illegal arrest. Wong Sun involved various appli- 
cations of the exclusionary rule relating to evidence obtained as the 
result of an illegal arrest. The Court made it clear that the rule en- 
compasses not only physical evidence, but verbal evidence as well. 

mus, verbal evidence which derives so inmediately | 

from an unlawful entry and an unauthorized arrest 

as the officers' action in the present case is no 

less the 'fruit' of official illegality than the 

more common tangible fruits of the unwarranted in- 

trusion." (371 U. S. 471, 485.) 

Statements made by the illegally arrested person in Wong Sun were thus 
held inadmissible at his trial. 

It is true that no attempt was made at the trial of the instant 
case to exclude appellant's statements on the ground that they were ob- 
tained through an illegal arrest. In fact, the trial judge expressly 
found that the police officers were acting pursuany tp a “valid arrest 
warrant." (Tr. 238.) For the reasons set forth apove, however, appellant 
believes it was “plain error" for the trial judge i, have ruled that the 
warrant was valid and to have permitted the introduction of appellant's 


statements made immediately following his arrest. Those stetements were 


g/ See Aguilar, supra, at 114, n. 4. 
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obtained from appellant as the result of an illegal arrest, and their 


admission into evidence was thus so erroneous as to gustify reversal 
g ‘ 


w 


under Rule 52(b), Fed. Rules Crim. Proc. i 


CONCLUSION 


For all of the reasons set 


forth above, thisfCourt should reverse 


the judgment of conviction and remand the case for 2 new trial. 


Respectfully submitted, 
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